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Abstract 
Alternative dispute resolution (ADR) as a means of settlement in the Tribunal for Consumer Claims assists 
consumers and business operators in negotiating an agreed settlement in relation to consumer’s claim. However, it is 
limited in its function in upholding consumerism values whereby the weaker consumers weaker may only give in to 
stronger business operators since legal representation is denied in Tribunal for Consumer Claims. Using the 
qualitative approach this paper argues that public interest litigation public interest litigation should be considered in 
the existing framework of the Malaysian Tribunal for Consumer Claims in order to uplift the rights of consumers. 
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1. Introduction  
Alternative dispute resolution (ADR) is a means of settlement in the Tribunal for Consumer Claims to 
assist consumers and business operators in negotiating an agreed settlement in relation to consumer’s 
claim. The tribunal indirectly facilitate to the fast disposal of disputes between the two parties. However, 
this paper discusses the need for public interest litigation mechanism in the tribunal whereby consumers in 
general or NGOs can litigate violations of consumer laws without having to prove locus standi, a 
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traditional concept which is still maintained in some countries including Malaysia. Adopting the 
comparative study where selected countries are chosen, this paper suggest the modus operandi in which 
public interest litigation can be applied in the tribunal so that the tribunal can offer more effective 
protection of consumers’ rights. 
2. Locus standi v. public interest litigation  
In Malaysia, the courts and tribunals were unwilling to permit anyone to the right of forum unless he 
was able to show violations of some personal rights. In other words, only a person who has suffered legal 
injury can maintain an action and no third party can be permitted to have access to the court to seek 
redress on behalf of the person injured. Hence, the right to appear in court or tribunal is limited to persons 
who are peculiarly and especially affected by the damage, over and above the rest of the members of the 
public. This traditional rule of standing subverts the rule of law. The changing society and increased 
complexities of business strategies demand responsive change in the traditional doctrine of locus standi. 
If the law fails to respond to the demands of a changing society, then a large segment of society will be 
deprived of their right of access to justice. Such failure to respond to the needs of a changing society is an 
abuse of legal process. 
3. The almost forgotten rights of consumers 
Right to be heard and redress are not properly captured in consumer laws in some countries as there is 
an absence of comprehensive mechanism to safeguard the consumers in these aspects. Consumer laws in 
many countries provide the substantive and procedural law to protect consumers against unethical 
practices in the sale and purchase of services. However, consumers themselves who became victims and 
are aware of their rights, thus, seeking for remedies under the law can uphold most of the rights.  In such 
instance, could one say that basic needs are being satisfied, right to information and to be heard has been 
uphold; and right to redress is available? The application of locus standi in courts where, the rights of 
consumers to basic needs, information, be heard and redress is confined and limited to persons who are 
peculiarly and especially affected by the damage, over and above the rest of the members of the public. 
4. Expansion to the concept of public interest litigation 
The concept of public interest litigation was first introduced in the USA. In USA, the surge of public 
interest litigation commences in 1960 when the liberal USA examined what it was doing for its poor. In 
the USA, public interest litigation has been invented to provide legal representation to groups and 
interests that have remained unrepresented or underrepresented in the legal process. These include the 
poor and the disadvantaged. Public interest litigation is also available to ordinary citizens who because 
they are not able to appoint lawyers, have access to courts locked to them and also do not have access to 
administrative agencies and other legal forums in which basic policy decisions affecting their interests are 
made. (Cappelletti, M., 1981) Over the years, public interest litigation has been described with many 
different terms: human rights litigation, strategic litigation, test case litigation, impact litigation, social 
action litigation, and social change litigation. (Bakshi, P.M., 1998; Hussain, S.M., 1994). Following the 
development of public interest litigation in USA, many judges also follow suit, and as a result there are 
judges pioneering public interest litigation in India, Bangladesh and Pakistan. A clause was finally 
introduced into the Federal Nature Protection Act in Germany, after nearly two decades of academic 
debate on the admissibility of class actions by environmental interest groups. Now, in Germany, 
recognised non-governmental organisations (NGOs) can initiate legal proceedings against certain 
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violations of its provisions. Pursuant to this clause, such interest groups may file an action within the 
scope of their substantive mandate. This is so, even if they are unable to claim a violation of their own 
right. This marks a clear departure from the earlier limitation of legal standing to violations of subjective 
rights. (Kessler, P., Mehling, M., & Schaffrin, D., 2006) 
5. Public features of commercial claims 
Case laws have proven that contested issue of unconscionability in commercial contracts bears 
characteristics of public law (Budnitz, M. E, 2007-2008). It has been defined as ‘abhorrent’ to the public 
values of ‘good morals and conscience’. Most courts go beyond procedural unconscionability and also 
require the consumer to prove substantive unconscionability. The court considers the commercial 
reasonableness of the contract terms, the purpose and effect of the terms, the allocation of risks between 
the parties, and similar public policy concerns, in deciding if the consumer has satisfied this requirement. 
A major objective of public interest litigation is for the aggrieved and disadvantaged groups within the 
society, whose rights are otherwise underrepresented in the democratic process, to vindicate their legal 
entitlements. The result of the litigation is in the public interest if it balances the interests of the 
disadvantaged and the rest of the community and creates a fair outcome. Public interest litigation enables 
civil society to play an active role in spreading social awareness about human rights, in providing a voice 
to the marginalised sections of society, and in allowing their participation in government decision making 
in relation to consumerism issues. Therefore, benefiting ‘the community as a whole’ needs to be 
interpreted broadly so as to include litigation the issues of which only directly benefit a sector, albeit a 
small sector, of the community. 
6. Representative action through NGO: A case study 
UK Office of Fair Trading (OFT) and other qualifying bodies have the legal authority to apply for an 
injunction to prevent reliance upon unfair terms. However, it is not their roles to seek compensation on 
behalf of consumers adversely affected by such terms. That is for consumers to seek on their own behalf.  
English law also permits follow-on actions for damages, instituted as a representative action by a 
specified body "on behalf of at least two individuals, but this opt-in representative action has been even 
less impressive as a means of private enforcement. The only ‘specified body’ designated to date is the 
English Consumers’ Association, called ‘Which?’ (The result being that a directly-affected consumer 
cannot bring a representative action as the representative claimant). Which? has brought just one action in 
five years of the representative action’s existence in respect of price-fixed England and Manchester 
United replica football shirts. The litigation itself was not a spectacular success. A cartel operated during 
2000 and 2001 to uplift the price of replica shirts by £15-20 each, as a result of which JJB Sports PLC 
was fined £18.6 million by the OFT (with other fines on co-defendant). Only 130 customers were 
identified in the actual claim form at the outset of Which?s action, out of a class of hundreds of 
thousands. The action settled in January 2008, for a sum that will depend upon how many further 
purchasers come forward to claim their refund during the settlement period, although the precise terms of 
the settlement remain confidential. 
7. Re-visit the foundation of ADR in tribunal for consumer claims 
Section 107(1) of the Malaysian Consumer Protection Act 1999 allows the President of the Tribunal 
for Consumer Claims to assist parties in negotiating an agreed settlement in relation to their claim. 
‘Assisting settlement’ in this provision implies the adoption of ADR. In a broad sense, ADR, refers to a 
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range of options for resolving conflict, typically with the intervention of a trained third-party professional 
who both sides to the conflict view as neutral. There are two fundamentally different ways in which the 
neutral can do so. Firstly, the neutral makes a decision which is binding on both sides, i.e. adjudication.  
Secondly, the neutral has no authority to make any binding decision but helps the parties to arrive at their 
own, binding agreement as to the terms of resolution, through various forms of non-adjudicatory ADR.  
Importantly, the best ADR systems can also provide regulatory information and effects if designed 
properly. The dispute resolution procedures can deliver valuable information on types of claims, trends 
and issues. The procedures also can portray how well sectors and individual businesses are performing, 
both in relation to substantive issues such as a breach of law, or commercial information on how to 
improve products and services.  Other than that, the procedures can illustrate whether there is a need to 
improve the dispute handling process itself. This can improve standards and provide a powerful 
mechanism for behaviour control. The requirement is that the dispute resolution system should capture 
the data, and make it transparent and available to the market, customers and regulators. Economies of 
scale can also be achieved in combining dispute resolution systems within quality control and regulatory 
systems. Hence, the dispute resolution system in Tribunal for Consumer Claims can operate also as a 
Quality Management System, reinforcing and improving virtuous behaviour. (Hodges, C., 2012)  
Ideally, ADR in tribunal should be expanded significantly beyond mediation and arbitration to include 
informal negotiation, problem solving, conflict prevention and collaborative business and law. 
8. Why is public interest litigation needed in tribunal for consumer claims? 
It is observed that the requirement of parties to represent themselves is in line with ADR philosophy of 
encouraging participation of the parties in dispute. However, if the parties cannot adequately represent 
themselves and their interest may be jeopardised by such inadequate representation, the Tribunal for 
Consumer Claims should allow others to represent them, which is currently not provided for by the 
Consumer Protection Act 1999. Representatives who are limited to a full-time paid employee of a 
corporation or an unincorporated body of persons and next friend or guardian ad Litem of a minor or a 
person under disability can participate in the Tribunal for Consumer Claims under section 108(3) of the 
Consumer Protection Act 1999. The president may invoke his views about norms of fairness and use them 
on one or both of the parties in negotiated settlement, where sometimes the president may not be the 
expert in the forum. Consumers sometimes in negotiated settlement in a tribunal setting, consider their 
options, including risk of loss in tribunal when agreeing grudgingly to a settlement since co-mediation is 
not the practice of the president. (McEwen, C. A., 1984) In addition, sometimes weaker parties may only 
give into stronger ones. It is important to uphold the right of NGOs to represent the consumers in the 
Tribunal for Consumer Claims since the Tribunal for Consumer Claims is not bound by their precedent. 
 It is viewed that the Tribunal for Consumer Claims should emulate the New Zealand Disputes 
Tribunals Act 1988 and the New South Wales Consumer, Trader and Tenancy Tribunal Act 2001 in 
allowing more categories of persons to represent parties, for example, NGOs, which are active in 
protecting consumers. 
9. Collective consumer interest with undefined number of consumers  
Austria’s consumer associations have long been able to bring representative actions to prevent harm 
accruing to consumers, for example, to prohibit certain practices or the use of unlawful terms. A 
representative collective action may be brought by a consumer association for damages to collective 
consumers’ interests. This action has the unusual feature that it may be brought on behalf of an undefined 
number of consumers. However, any compensation derived under the action must be given to the 
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association to be spent on consumer protection activities and not awarded to individual consumers. Such 
modus operandi is an interesting one which can be adopted in the concept of ADR in Tribunal for 
Consumer Claims. 
10. Representative collective action of affected class members 
A representative collective action may also be instituted by a consumer association in Austria upon the 
mandate of two affected class members. Consumers who opt-in to the proceedings can claim any 
compensation derived under the action. Collective redress mechanisms for consumer protection still 
represent a quite new and undeveloped topic in Bulgarian legal doctrine. Though class action is allowed 
in Tribunal for Consumer Claims, however, since the rule in Tribunal for Consumer Claims is that the 
parties cannot be represented, therefore, consumer associations cannot file in the case on behalf of 
consumers. However, since class action is allowed in Tribunal for Consumer Claims, it suggested that 
NGOs should be given the right to represent the consumers. This is because representation by the NGOs 
does not deviate far from the concept of class action, which currently exists in Malaysia. However, the 
NGO involved must represent two affected class members, where the concept of locus standi is observed. 
Hence, representation by NGOs in this respect should not be viewed as creating an unfair advantage 
against the other party as the rule against legal can still be observed whereby representation by NGOs 
should not be viewed as legal representation since the requirement can be set so as NGOs cannot be 
represented by a lawyer. 
11. Declaration of consumer rights  
The most interesting development in Greece recently has been the introduction, in July 2007, of a test 
case procedure for the recovery of damages. Consumer organizations can institute an action asking for a 
declaration that, in defined circumstances, consumers have the right to be compensated. If successful, 
then the individual consumers are required to follow-on with individual actions (thus implementing an 
opt-in system). If the defendant trader does not meet the consumer’s claim, a payment order against the 
trader may be sought.  
Italy’s new (in 2009) representative action, in that, consumers’ associations have the right to sue on 
behalf of consumers and end-users in respect of claims for monetary compensation, arising out of breach 
of contract, tort, unfair trade practices, or breaches of competition law. The Spanish Civil Procedure Act, 
as of 2001, permits representative consumer associations to bring actions on behalf of consumers, where 
the class members are not individualized. 
12. The Way forward – injunctive relief sought by public interest litigation 
One element that is common to many EC directives on consumer protection is a right of action for 
consumer associations, in addition to the private right, of action of individual consumers. The right of 
actions of consumer associations for injunctive relief was initially foreseen by a number of specific 
directives; enacted in the 1990s. Finally, Directive 98/27 on Injunctions for the Protection of Consumers' 
Interests has provided for a general framework; with an annexed list of the specific directives to which it 
applies. [Council Directive 98/27, 1998 O.J. (L 166) 51 (EU)]. The underlying rationale is that, often the 
claims of each individual consumer are financially trivial. Therefore, consumers may be reluctant to start 
an action, despite the fact that their claims may be very significant from a collective point of view. By 
granting standing to consumer associations to ask for injunctive relief, the directives have created an 
important redress mechanism that affords more effective protection of consumers' rights. The mechanism 
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allows the pooling of several individual claims, the sharing of the required legal expertise, and the 
possibility of starting test cases. In fact, case law generated by these directives shows that a significant 
part of it consists of cases started by consumer associations. The US Uniform Deceptive Trade Practices 
Act provides a private injunctive remedy to persons likely to be damaged, i.e. including association by 
deceptive trade practices. Hence, it is suggested that the Malaysian Consumer Protection Act 1999 also 
allows the NGOs to be involved in the ADR process in Tribunal for Consumer Claims as the NGOs’ 
litigation serves as the social change litigation. 
13. Incorporation guidelines 
It is foreseeable that the application of public interest litigation would encourage regular filing of 
public interest litigation cases by specialized NGOs. Hence, frivolous public interest litigation plaintiffs 
may arise in the system and as a result, time and energy of the Tribunal for Consumer Claims would be 
wasted, where the Tribunal for Consumer Claims might be violating the right to a speedy trial of those 
who are waiting for the vindication of their private interests in Tribunal For Consumer Claims. Hence, 
Guidelines to be followed for Entertaining Letters/Petitions Received by public interest litigation need to 
be incorporated in the application of public interest litigation in Tribunal for Consumer Claims. In order 
to avoid from petitioners filing frivolous public interest litigation cases, such petitioners should be 
penalised and subjected to pay damages. 
14. Conclusion 
Public consumer protection law refers to those laws that are intended to protect the public as a whole, 
not just to provide rules for deciding private disputes. These laws typically authorize government 
agencies to promulgate regulations and enforce the law. Recognizing the limitation of resource in 
government agencies, some jurisdictions provide consumer laws, which allow public interest litigation 
mechanism, whereby consumers or NGOs can litigate violations of these laws. By granting standing to 
consumer associations, to petition for injunctive relief, such laws have created an important redress 
mechanism that affords more effective protection of consumers' rights. Hence, consumer associations are 
not acting as representatives of individual consumers but rather as representatives of the collective and 
diffuse interest in fair consumer transactions. However, in some countries including Malaysia, rights of 
consumers to basic needs, information, be heard and redress is confined by virtue of application of locus 
standi whereby the rights to appear in court is limited to persons who are peculiarly and especially 
affected by the damage, over and above the rest of the members of the public. Using the qualitative 
approach this paper argues that though public interest litigation is denied in the Malaysian courts due to 
the application of locus standi, public interest litigation has been successful in India, Pakistan and 
Bangladesh. Public interest litigation is gaining more positive position in UK and Germany, hence; public 
interest litigation should be considered in the existing framework of the Malaysian Tribunal for Consumer 
Claims. In line with the fact that a decision-making body designated as a ‘tribunal’ is usually directed by 
its governing legislation to perform some activities, which, are preparatory to its decision-making 
functions in a different manner, without complying with strict compliance with procedural rules and rules 
of evidence, to the way in which those activities may be performed in a court (Rees, N., 2006), it is timely 
that, Tribunal for Consumer Claims considers the application of public interest litigation in upholding the 
spirit of the consumer laws via ADR. The paper also recommends the inclusion of guidelines, which, 
should be considered in the application of public interest litigation in the Malaysian Tribunal for 
Consumer Claims in order to uplift the rights of consumers. It should be noted that the public interest 
litigation is a weapon which must be used with great care and circumspection; the Tribunal for Consumer 
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Claims need to keep in view that under the guise of redressing public grievance public interest litigation 
does not encroach upon the sphere reserved by the Constitution to the executive and the legislature. 
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